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Abstract: This study analyzes contemporary Islamic divorce 
law reform through a dialectical perspective encompassing 
three competing forces: the normative authority of classical 
fiqh across the four major legal schools (Hanafi, Maliki, 
Shafi'i, Hanbali), the methodological framework of maqasid 
al-shari'a, and the imperatives of gender justice. Employing a 
normative-legal method with a comparative-analytical 
approach, the study examines primary fiqh sources, statutory 
family law, and contemporary academic literature across four 
Muslim-majority jurisdictions — Indonesia, Egypt, Malaysia, 
and Morocco — as representative models of diverse reform 
trajectories. The findings demonstrate: (1) the classical talaq 
construction assigns divorce prerogatives asymmetrically to 
the husband, a position that was historically coherent yet now 
generates structural injustice; (2) maqasid al-shari'a — 
particularly the principles of hifz al-nafs, hifz al-nasl, and hifz 
al-mal — furnishes valid epistemological justification for 
reform; and (3) Morocco's Mudawwana 2004 constitutes the 
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most comprehensive reform model, successfully reconciling 
fiqh legitimacy with gender justice. This study concludes that 
reforms which endure are those rooted in internal Islamic 
argumentation rather than external frameworks. For 
Indonesia, the implication is the urgent need to strengthen 
women's divorce rights within the Compilation of Islamic 
Law through maqasid-based ijtihad. 
Keywords: Islamic divorce; classical fiqh; maqasid al-shari'a; 
gender justice; family law reform; talaq; khul' 
 
Abstrak: Kajian ini bertujuan menganalisis reformasi hukum 
perceraian Islam kontemporer melalui perspektif dialektis 
antara tiga kekuatan: otoritas fikih klasik mazhab empat 
(Hanafi, Maliki, Syafi'i, Hanbali), kerangka metodologis 
maqashid syariah, dan tuntutan keadilan gender. Penelitian 
menggunakan metode hukum normatif dengan pendekatan 
komparatif-analitis terhadap sumber-sumber fikih primer, 
peraturan perundang-undangan hukum keluarga, dan literatur 
akademik kontemporer. Analisis dilakukan pada empat negara 
Muslim — Indonesia, Mesir, Malaysia, dan Maroko — sebagai 
representasi model reformasi yang beragam. Hasil penelitian 
menunjukkan: (1) konstruksi klasik talak menempatkan hak 
cerai secara asimetris pada suami, yang secara historis koheren 
namun kini memunculkan ketidakadilan struktural; (2) 
maqashid syariah — terutama prinsip hifz al-nafs, hifz al-nasl, 
dan hifz al-mal — menyediakan justifikasi epistemologis yang 
sahih untuk reformasi; (3) Maroko melalui Mudawwana 2004 
menjadi model reformasi paling komprehensif yang berhasil 
mempertemukan legitimasi fikih dengan keadilan gender. 
Kajian ini menemukan bahwa reformasi yang bertahan adalah 
yang menggunakan argumen internal Islam, bukan argumen 
eksternal dari luar tradisi. Implikasinya, Indonesia perlu 
memperkuat mekanisme perlindungan hak cerai perempuan 
dalam Kompilasi Hukum Islam melalui ijtihad berbasis 
maqashid. 
Kata Kunci: perceraian Islam; fikih klasik; maqashid syariah; 
keadilan gender; reformasi hukum keluarga; talak; khul' 

 

Introduction 
Divorce law within the classical Islamic tradition constitutes one of 

the most tension-laden domains of fiqh, caught between the normativity 
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of scriptural texts and the exigencies of shifting social realities. Historically, 
the construction of talaq (repudiation) developed by jurists of the four 
major legal schools placed the right of marital dissolution almost 
exclusively in the hands of the husband — a position that reflected the 
socio-economic logic of medieval Arab society, yet today faces mounting 
reformist pressure across the Muslim world.1 

This tension is by no means a recent phenomenon. Since the early 
twentieth century, Muslim-majority states have progressively codified 
family law and intervened in traditional divorce practices. Egypt in the 
1920s, Tunisia in 1956, and more recently Morocco in 2004 each 
undertook significant reforms treating the asymmetry of talaq rights as a 
problem requiring resolution.2 Yet the deeper epistemological question 
remains inadequately answered: on what methodological foundation can 
such reforms be justified within an Islamic framework? 

It is here that the maqasid al-shari'a approach becomes central. 
Unlike secularisation strategies that abandon Islamic reference points, or 
traditionalist approaches that freeze texts without reading context, 
maqasid al-shari'a offers a methodological middle path: legal reform is 
legitimate insofar as it is rooted in the substantive objectives of the shari'a 
— the protection of life, family, intellect, lineage, and property — which 
constitute the very core of Islamic law.3 

This study addresses three persistent gaps in existing scholarship. 
First, most studies of Islamic family law reform remain descriptive-
comparative without offering an integrative analytical framework. Second, 
maqasid discourse in the Indonesian context has not systematically 
engaged the specific issue of divorce. Third, scholarship simultaneously 
incorporating classical fiqh, maqasid theory, and gender analysis within a 
single cohesive framework remains rare, particularly in the Indonesian 
academic literature. 

Three research questions guide this study: (1) How is divorce law 
constructed in the classical fiqh of the four schools, and what are its 
structural limitations from a justice perspective? (2) How can maqasid al-
shari'a serve as a legitimate epistemological foundation for Islamic divorce 

 
1Raja, V. A., Arifin, M., & Jember, S. (2025). Hukum asal talak dalam Islam: Komparasi 

pendapat Ibnu Taimiyah dan Jumhur Ulama. USRAH: Jurnal Hukum Keluarga Islam, 

6(1), 46-47. 
2Laili, N. F., & Rofqil Bazikh, M. (2023). Metode reformasi hukum keluarga Islam di 

dunia Muslim perspektif Khoiruddin Nasution. Al-Ahwal: Jurnal Hukum Keluarga Islam, 

16(1), 14-16.  
3Yusuf, N., & Harun, N. (2024). Examining the basis of maqasid al-shari'a in renewal of 

Islamic law in Indonesia. Mazahib: Jurnal Pemikiran Hukum Islam, 23(1), 103-105.  
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law reform? (3) What patterns characterize divorce law reform in 
Indonesia, Egypt, Malaysia, and Morocco, and which model is most 
relevant for Indonesian Islamic law? 

This study contributes theoretically by proposing a three-pillar 
analytical framework — normative authority, maqasid relevance, and 
gender responsiveness — as an evaluative instrument for Islamic family 
law reform. Practically, its findings are intended as a contribution to 
ongoing discussions about revising the Compilation of Islamic Law 
(Kompilasi Hukum Islam) in Indonesia. 
 
Research Methods 

This study employs a normative legal research method with a 
comparative-analytical approach, on the grounds that the primary focus 
lies not in observable social behavior but in the legal norms embedded 
within jurisprudential texts, statutory instruments, and family law codes. 
Data were drawn from three layers of sources: primary sources comprising 
the canonical fiqh texts of the four major schools of law, various family 
law statutes across jurisdictions, and relevant Qur'anic verses and Hadith; 
secondary sources encompassing academic monographs, peer-reviewed 
journal articles, and research reports; and tertiary sources consisting of 
legal dictionaries and Islamic law encyclopedias. 

The analysis proceeded through four sequential stages — 
description, contextual interpretation, critical evaluation within the 
maqashid al-shari'ah framework, and the construction of reform 
recommendations. The four countries were selected not arbitrarily, but 
because each represents a distinct model of legal reform: Indonesia reflects 
the integration of fiqh and state law under a strong Shafi'i influence; Egypt 
is marked by its landmark khul' reform of 2000; Malaysia represents 
moderate procedural codification; and Morocco embodies the most 
structurally comprehensive reform to date. It is precisely this diversity that 
renders the cross-jurisdictional comparison analytically productive, 
offering a nuanced portrait of how Muslim-majority states have responded 
to the evolving challenges of divorce law. 

The Construction of Divorce in Classical Fiqh 

1. Definition, Typology, and Legal Basis 

In fiqh terminology, talaq (repudiation) is defined as the lawful 
dissolution of a valid marriage contract through specific 
pronouncements.4 Al-Kasani formulates it as the release of the marriage 

 
4Ibn Qudama al-Maqdisi. (1984). Al-Mughni (Vol. 9). Dar al-Fikr, 3.  
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contract ('aqd al-nikah) by the husband using an utterance encompassing 
the meaning of dissolution, whether explicit (sarih) or allusive (kinaya).5 
Its legal basis derives from the Qur'an (Q. 2:229-230; Q. 65:1-3) and 
numerous Prophetic traditions governing its procedures and limits. 

Classical fiqh recognises a highly detailed typology of talaq. By 
number, it is divided into one, two, or three pronouncements. By 
revocability, it is distinguished into talaq raj'i (revocable during the 'idda 
period without a new contract) and talaq ba'in — subdivided into ba'in 
sughra (requiring a new contract) and ba'in kubra (requiring muhallil 
remarriage). By validity, classical jurisprudence distinguishes talaq sunni 
(pronounced in conformity with the Sunna), talaq bid'i (prohibited in form 
but effective according to the majority), and talaq mawquf (contingent on 
a condition).6 

2. Positions of the Four Schools on the Right of Talaq 

All four schools concur that the right to pronounce talaq is the 
husband's prerogative. However, significant differences exist in technical 
details that have implications for the degree of justice afforded to women.7  

The Hanafi school holds the strictest position on validity: talaq 
pronounced while intoxicated or under compulsion is, according to some 
Hanafi opinions, still effective. The Maliki school, while similarly 
recognising the husband's exclusive talaq right, possesses the most 
expansive mechanisms of faskh (judicial annulment), permitting a wife to 
seek judicial dissolution on broader grounds including neglect of 
maintenance, physical defects preventing marital relations, and prolonged 
absence. 

The Shafi'i school emphasises the conditions of ahliyya (legal 
capacity) and irada (free will) as prerequisites for valid talaq.8 The Hanbali 
school broadly concurs with the Shafi'i position but is more flexible in 
recognising specific circumstances that can render an irresponsibly 
pronounced talaq invalid. 

This inter-school diversity is analytically significant: it demonstrates 
that classical tradition itself already contains resources for a more just 

 
5Asman, A. (2020). Recitation of wedding agreements in Islam: Study on Sambas Malay 

society of West Kalimantan. Malaysian Journal of Syariah and Law, 8(2), 43.  
6Agustin, F., & Rokilah. (2023). Talak dalam tinjauan psikologis, teologis, dan normatif. 

Prosiding Seminar Nasional Komunikasi, Administrasi Negara dan Hukum, 1(1), 395-

397.  
7Ibn Qudama al-Maqdisi. (1984). Al-Mughni (Vol. 9). Dar al-Fikr, 3-8.  
8Al-Shafi'i, M. I. (1990). Al-Umm (Vol. 5). Dar al-Ma'rifa, 242-245.  
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reading, constituting a crucial argument that reform need not depart from 
tradition but can draw upon its own internal wealth. 

3. Mechanisms of Women's Divorce Rights in Classical Fiqh 

Although talaq is the husband's right, classical fiqh recognises three 
mechanisms enabling women to terminate marriage. First, khul' — 
divorce with redemption (fidya) paid by the wife. All schools recognise 
khul', but differ on whether it requires the husband's consent. The 
majority (jumhur) require it, while some Maliki and Hanbali scholars hold 
that a judge may compel the husband to accept khul' in certain 
circumstances.9 

Second, faskh — judicial annulment by the court. This does not 
require the husband's consent but demands sufficient evidentiary grounds 
before the judge. Third, tafwidh al-talaq — delegation of the talaq right to 
the wife through a clause in the marriage contract. This mechanism is 
recognised by the Hanafi and Maliki schools but has rarely been widely 
practised. 

4. Critical Analysis: Structural Limitations 

Classical fiqh construction had its own internal coherence in its 
original context. When mahr and maintenance (nafaqa) were the exclusive 
obligations of the husband, the asymmetry of talaq rights had its economic 
justification. However, in contemporary conditions where many Muslim 
women work, are educated, and serve as primary breadwinners, that 
justification has progressively weakened.10 

The most critical structural limitations are: (1) no legal obligation on 
the husband to provide reasons when pronouncing talaq; (2) the khul' 
mechanism requiring the husband's consent creating absolute 
dependence; and (3) the lengthy faskh process requiring heavy evidentiary 
burdens placing women in an acutely vulnerable position, particularly in 
situations of domestic violence.11 As is known, in reality, very often there 

 
9Nilpa Safitri Daulay. (2024). Konsep fasakh dalam nikah karena ada cacat perspektif 

hukum Islam. Jurnal Budi Pekerti Agama Islam, 2(2), 149-151.  
10Kholifatul Muawwanah, R., & Saifullah, S. (2023). Pandangan akademisi terhadap 

fleksibilitas hak dan kewajiban suami istri menurut qira'a mubadala. Jurnal Antologi 

Hukum, 3(2), 272-274.  
11Arista Saputra, D. (2024). Consequences of talaq, khul' and marriage fasakh based on a 

compilation of Islamic law in Indonesia. Jurnal Hukum dan Syariah, 15(1), 27-30.  
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is a clash between legal certainty and utility, or between justice and legal 
certainty, or between justice and utility.12 

Maqasid al-Shari'a as a Framework for Reform 

1. The Hierarchy and Epistemology of Maqasid 

Al-Shatib in Al-Muwafaqat articulates a foundational principle: that 
God has not ordained the shari'a except for the welfare of His servants, at 
the levels of daruri (primary necessities), haji (secondary needs), and 
tahsini (complementary goods).13 The five primary necessities — hifz al-
din (preservation of religion), hifz al-nafs (life), hifz al-'aql (intellect), hifz 
al-nasl (lineage), and hifz al-mal (property) — function as the primary 
criteria for evaluating the legitimacy of any legal provision. 

Ibn Ashur developed specific maqasid for the family institution 
(maqasid al-usra): the realisation of inner tranquility (al-sukun al-nafsi), 
dignified continuity of human reproduction (istimrar al-nasl bi-karama), 
and the preservation of the economic rights of all family members.14 
Within this framework, any divorce provision obstructing the realisation 
of these objectives is inherently in tension with the maqasid and therefore 
open to reform. 

Jasser Auda advances the argument further, proposing that maqasid 
al-shari'a is not merely a static list of five objectives but a holistic, 
multidimensional, and purposive system.15 He advocates for an outcomes-
based interpretation of every legal provision, criticising overly formalistic 
readings of maqasid. 

2. Application of Maqasid to Divorce Law 

When maqasid principles are analytically applied to the classical talaq 
construction, several important findings emerge. The principle of hifz al-
nafs (preservation of life) demands that divorce mechanisms must enable 
a woman to exit a marriage threatening her physical or psychological safety 

 
12 M. Al Amin Ilman Huda dan Ilham Tohari, “Keadilan dan Kepastian Hukum dalam 
Pemenuhan Hak Anak Pasca Perceraian,” Tafaqquh: Jurnal Penelitian dan Kajian Keislaman 
13, no. 1 (2025): 111. 
13Djalaluddin, M. M. (2015). Pemikiran Abu Ishaq al-Shatib dalam Kitab al-Muwafaqat. 

Jurnal Ilmu Agama, 4(2), 60-63. Summarising al-Shatib's framework in Al-Muwafaqat 

(Vol. 2, 4-9),  
14Fauzan, H. (2023). Pemikiran maqasid al-shari'a al-Tahir Ibn Ashur. Al-Mawarid Jurnal 

Syariah dan Hukum, 5(1), 106-108. Citing Ibn Ashur's Maqasid al-Shari'a al-Islamiyya 

(240-255). 
15Auda, J. (2008). Maqasid al-shari'a as philosophy of Islamic law: A systems approach. 

The International Institute of Islamic Thought, 195-200.  
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quickly and effectively. The classical construction placing talaq with the 
husband and requiring a lengthy faskh process is in tension with this 
principle in the context of domestic violence.16 

The principle of hifz al-nasl (preservation of lineage/progeny) 
demands that the divorce process explicitly and bindingly consider the 
best interests of children. The classical construction treating talaq 
primarily as a matter between spouses, without specific child protection 
mechanisms, is suboptimal from this maqasid perspective. 

The principle of hifz al-mal (preservation of property) requires 
adequate post-divorce maintenance for women who have devoted years 
to the family. The classical construction limiting maintenance to the 'idda 
period alone is no longer sufficient in the contemporary context. 

3. Maqasid as Justification for Reform 

The maqasid argumentation provides a critical epistemological 
advantage over reform arguments based on external human rights 
frameworks. It speaks a language whose legitimacy is recognised by the 
Muslim community, does not demand a rupture with tradition, and 
provides clear and operationalisable evaluative criteria: a legal provision is 
maintained or reformed based on its impact on the realisation of 
established welfare objectives.17 

In this context, ijtihad is not merely an option but an obligation 
when social conditions have changed significantly. Divorce law reform 
grounded in maqasid is therefore not a deviation from Islam but a 
responsible continuation of the ijtihad tradition. 

Gender Justice in Divorce Law Reform 

1. Qur'anic Foundations of Equality 

The argument for gender justice in Islamic divorce law need not 
derive from outside the Islamic tradition. Amina Wadud demonstrates 
that the Qur'an consistently affirms the principle of moral equality 
between men and women (Q. 49:13), mutual responsibility in marriage (Q. 
2:228), and the prohibition of harming wives through misuse of talaq 
rights (Q. 2:231).18 

 
16Edy Saputra, & Mohammad Ridwan. (2024). The agreement of asset separation in the 

perspective of maqasid al-shari'a. WARAQAT: Jurnal Ilmu-Ilmu Keislaman, 9(2), 158-

160.  
17Auda, J. (2008). Maqasid al-shari'a as philosophy of Islamic law: A systems approach. 

The International Institute of Islamic Thought, 196-199.  
18Wadud, A. (1999). Qur'an and woman: Rereading the sacred text from a woman's 

perspective. Oxford University Press, pp. 34-37, 74-78.  
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Asghar Ali Engineer reinforces this argument by showing that many 
apparently discriminatory provisions of classical fiqh are products of 
historical context — not absolute commandments immune to revision.19 
This means reform correcting gender bias in fiqh does not betray Islam 
but purifies it from accumulated contextual accretions that are not of its 
essence. 

2. Principles of Gender Justice in Reform 

Three principles of gender justice emerge as guides for divorce law 
reform. The first is procedural equality: mechanisms for terminating 
marriage must be accessible with proportionate ease to both parties, 
without burdens that are structurally heavier for one party.20 

The second is protection from arbitrariness: no party should be able 
to terminate marriage unilaterally without verifiable reasons and without 
protective mechanisms for the other party. This principle does not mean 
abolishing the husband's talaq right but requiring its accountability. 

The third is guarantee of economic rights: post-divorce economic 
rights — particularly maintenance rights, rights to shared property, and 
child custody rights — must be legally guaranteed and enforceable. The 
fulfilment of these principles is consistent with the Islamic legal tradition. 

It is important to note that gender justice-based reform does not 
mean mechanical equalisation of husbands' and wives' rights in every 
respect. What is rejected is asymmetry that produces structural injustice 
— where one party has far easier access to ending a marriage while the 
other remains trapped in a marriage that harms them. 

Comparative Analysis: Four Reform Models 

1. Indonesia: Procedural Strength with Substantive Gaps 

Indonesia has pursued a gradual and pragmatic path of reform. Law 
No. 1 of 1974 on Marriage made a significant procedural breakthrough: 
all divorces — including talaq — must be executed before the Religious 
Court (Pengadilan Agama), rendering talaq pronounced outside court 
legally ineffective.21 This represents more substantial state intervention 
than many Muslim-majority countries that still recognise private talaq. 

 
19Engineer, A. A. (1992). The rights of women in Islam. C. Hurst & Co., pp. 17-22, 56-

60.  
20Laili, N. F., & Rofqil Bazikh, M. (2023). Metode reformasi hukum keluarga Islam di 

dunia Muslim perspektif Khoiruddin Nasution. Al-Ahwal: Jurnal Hukum Keluarga Islam, 

16(1), 20-22.  
21Indonesia. Law No. 1 of 1974 on Marriage, Article 39(1): 'Divorce can only be 

conducted before a Court after the Court concerned has tried and failed to reconcile the 
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The Compilation of Islamic Law (KHI) of 1991 extended this 
reform by granting wives the right of cerai gugat (wife-initiated divorce) 
on specifically enumerated grounds, and introduced the concept of shared 
marital property (harta bersama/gono-gini) providing better economic 
protection for women after divorce.22 

However, significant substantive gaps remain. Research on 
Indonesian religious courts indicates that wife-initiated divorce (cerai 
gugat) takes on average approximately three times longer to process than 
husband-initiated talaq proceedings.23 The financial costs of litigation, 
geographical distance to Religious Courts in remote areas, and heavy 
evidentiary burdens constitute real obstacles disproportionately affecting 
women, particularly those from lower economic strata. 

The conclusion for Indonesia: procedural reform is well advanced, 
but substantive reform — including expanding grounds for cerai gugat, 
simplifying procedures, and strengthening post-divorce rights protection 
mechanisms — remains urgently necessary.24 

2. Egypt: Breakthrough on Khul' without Husband's Consent 

Egypt enacted its most significant breakthrough among Arab-
majority states in 2000. Through Law No. 1 of 2000, Egypt introduced 
judicial khul' (al-khul' al-qada'i), enabling a wife to obtain divorce without 
her husband's consent simply by declaring her inability to continue the 
marriage and returning the mahr.25 

 
two parties.' This provision makes court-supervised divorce mandatory for all marriages 

contracted under this law, including talaq, and is amplified by Government Regulation 

No. 9 of 1975, Articles 14-18, which specify the registration and judicial confirmation 

requirements. 
22Indonesia. Presidential Instruction No. 1 of 1991 on the Compilation of Islamic Law 

(Kompilasi Hukum Islam), Articles 116 (enumerating eight grounds for divorce including 

physical abuse, prolonged absence, and apostasy), 85-97 (governing harta 

bersama/jointly-acquired marital property), and 149-152 (post-divorce maintenance 

obligations). These provisions significantly extend women's divorce access and economic 

protection beyond the bare minimum of classical Shafi'i fiqh. 
23Nurlaelawati, E., & Salim, A. (2021). Women's access to divorce in Indonesian Islamic 

courts: Procedural barriers and reform needs. Asian Journal of Law and Society, 8(3), 

517-521. https://doi.org/10.1017/als.2020.43.  
24Nursyahbani Katjasungkana, & Suraiya Kamaruzzaman. (2022). Barriers to justice: 

Gender inequality in Indonesian religious courts. Indonesian Journal of Law and Society, 

3(1), 8-14.  
25Bernard-Maugiron, N. (2010). Personal status laws in Egypt: FAQ. German Technical 

Cooperation (GTZ), 18-22.  
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The fiqh foundation for this breakthrough was found in the Maliki 
tradition, which permits judges to compel khul' in certain circumstances, 
supported by strong maqasid argumentation about protecting women's 
lives. When the law was enacted, resistance from conservative groups was 
intense — but the internally Islamic argumentation made this reform 
difficult to reverse in the name of Islam.26 

In the first year after implementation, a significant increase was 
recorded in the number of women successfully terminating unwanted 
marriages. Nevertheless, the mahr-return requirement remains a barrier 
for economically disadvantaged women, constituting an agenda for 
subsequent reform. 

3. Malaysia: Modernisation within a Conservative Corridor 

Malaysia adopted the Islamic Family Law (Federal Territories) Act 
1984, comprehensively regulating divorce procedures.27 All forms of talaq 
must be registered with the Syariah court, creating good traceability and 
accountability. Wives are granted the right to file for divorce on specifically 
enumerated grounds, including failure to provide maintenance, cruelty, 
and prolonged absence. 

However, Malaysia retains a significant procedural differential: 
husbands have a faster pathway through talaq registration, while wives 
must undergo a longer litigation process for cerai gugat. This reflects a 
cautious political choice in a society sensitive to religious issues.28 
Malaysia's reform is technical and incremental — improving mechanisms 
without altering the underlying power structure. 

4. Morocco: The Structural Reform Model 

Morocco undertook the most fundamental reform through the 
Mudawwana al-Usra (Family Code) 2004. Unlike piecemeal reforms 
elsewhere, the 2004 Mudawwana changed its basic philosophy: marriage 

 
26Welchman, L. (2007). Women and Muslim family laws in Arab states: A comparative 

overview of textual development and advocacy. Amsterdam University Press, 102-108.  
27Islamic Family Law (Federal Territories) Act 1984, Act 303 (Malaysia), Sections 47 

(grounds for fasakh available to wife), 48 (talaq registration procedure), and 52 (husband's 

duty to notify the court of talaq within seven days). The mandatory court-registration 

requirement for all forms of talaq was a significant procedural reform, though critics note 

it did not equalise the substantive ease of divorce access between husbands and wives. 
28Otto, J. M. (Ed.). (2010). Sharia incorporated: A comparative overview of the legal 

systems of twelve Muslim countries in past and present. Leiden University Press, 458-

463.  
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is no longer conceived as a contract under husbandly authority but as an 
equal partnership under state oversight.29 

Key provisions of the 2004 Mudawwana include: (1) all forms of 
divorce without exception must go through the courts; (2) a wife may file 
for divorce on grounds of discord (shiqaq) without proving specific fault 
on the husband's part; (3) polygamy requires court authorisation and the 
first wife's consent; and (4) child custody and maintenance rights are 
strengthened with more effective enforcement mechanisms. 

The key to Morocco's success rests on two inseparable elements: an 
extensive consultative process with scholars, women's activists, and civil 
society, and the consistent use of maqasid and ijtihad argumentation — 
not claims of modernisation or secularisation — in defending the reform 
against conservative groups. The 2004 Mudawwana is one of the greatest 
achievements of twenty-first-century Islamic family law reform, 
demonstrating that Islam and gender justice need not exist in tension. 

Discussion: The Three-Pillar Analytical Framework 

1.  An Integrative Reform Model 

Based on the foregoing comparative analysis, this study proposes a 
three-pillar analytical framework as an evaluative instrument for Islamic 
family law reform. This framework is both normative and operational, and 
may be applied to any Muslim-majority context. 

The first pillar is normative authority. Every reform of divorce law 
must be rooted in recognised Islamic legal sources — the Qur'an, the 
Sunna, and established ijtihad traditions — and be accountable within the 
methodology of usul al-fiqh. Reforms lacking grounding in tradition will 
face persistent resistance and risk reversal.30 

The second pillar is maqasid relevance. Every provision introduced 
through reform must be convincingly explained within the framework of 
the shari'a's substantive objectives. This is not a question of nominal 
legitimation but of internal coherence: does the provision genuinely realise 
the welfare that is the purpose of Islamic law?31 

The third pillar is gender responsiveness. Reform must explicitly and 
measurably address existing inequalities, not merely on paper but in 

 
29Ozdemir, S. Z. (2025). Islamic family law in Morocco: Historical developments and 

reforms. Ilahiyat Studies, 16(1), 113-117. https://doi.org/10.12730/is.1585555.  
30Rahman, F. (1982). Islam and modernity: Transformation of an intellectual tradition. 

University of Chicago Press, 141-148.  
31Auda, J. (2008). Maqasid al-shari'a as philosophy of Islamic law: A systems approach. 

The International Institute of Islamic Thought, 198-202.  
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women's lived experience. This means attending to structural, economic, 
and cultural barriers that continue to obstruct equal access to justice. 

2. Implications for Indonesia 

Evaluated through this three-pillar framework, Indonesia's position 
may be assessed as follows. On normative authority, Indonesia already has 
a solid foundation through the KHI and Marriage Law. On maqasid 
relevance, significant space remains to strengthen maqasid argumentation 
in the interpretation and application of the KHI. On gender 
responsiveness, gaps requiring urgent attention persist.32 

Concrete recommendations for a maqasid-based KHI revision 
include: first, expanding and clarifying the grounds for cerai gugat that may 
be filed by a wife without proving specific fault on the husband's part; 
second, introducing an expedited divorce mechanism for domestic 
violence cases; third, strengthening post-divorce maintenance provisions 
and their enforcement mechanisms; and fourth, reviving the practice of 
tafwidh al-talaq (delegation of the talaq right to the wife) in the marriage 
contract as a recommended practice. 

None of these reforms require a rupture with fiqh tradition. On the 
contrary, they may be grounded in arguments from multiple schools — 
particularly the Maliki and parts of the Hanafi school — that already 
provide broader space for women's divorce rights. This is the precedent 
set by Egypt and Morocco. 

3. Methodological Reflections 

This study acknowledges its methodological limitations. First, as 
normative legal research, it does not measure the empirical impact of 
existing legal provisions. Complementary fieldwork is required to verify 
claims about women's barriers to accessing divorce. 

Second, the comparative analysis of four countries does not capture 
the full diversity of Islamic legal practice worldwide — including 
innovative cases from Qatar, Turkey, and Tunisia. Third, the maqasid 
discourse employed here is inclusive and open to further elaboration. The 
development of operational indicators from maqasid in the context of 
family law represents an urgently needed research agenda. 

Conclusion 
This study has traversed three interconnected domains: the robust 

edifice of classical fiqh, the evolving framework of maqasid al-shari'a, and 

 
32Harisi, I. L., & Wahid Abdullah, M. (2024). Pembaharuan hukum keluarga Islam dalam 

menghadapi tantangan sosial kontemporer perspektif maqasid al-shari'a. USRAH: Jurnal 

Hukum Keluarga Islam, 5(2), 95-100.  
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the growing imperatives of gender justice in the contemporary Muslim 
world. One central thread emerges clearly: the asymmetry of talaq rights 
in the four-school tradition was not the arbitrary decision of medieval 
jurists, but an honest reflection of the socio-economic logic of pre-modern 
Arab society. When that context shifted — when Muslim women became 
educated, employed, and economically independent — a construction that 
was once internally coherent began producing tangible injustice. It is here 
that maqasid al-shari'a proves its worth not as a concession to modernity, 
but as the mechanism through which Islam honestly reads itself: the 
principles of hifz al-nafs, hifz al-nasl, and hifz al-mal do not merely permit 
reform — they demand it. 

Lessons from four reform models reinforce this conclusion. 
Indonesia has advanced considerably at the procedural level, yet the gap 
between statutory text and women's lived experience in Religious Courts 
remains wide. Egypt demonstrates the power of internally-grounded 
reform: the 2000 judicial khul' breakthrough has endured precisely because 
its arguments were built from within Islam, making it difficult to reverse 
in the name of Islam. Morocco through the 2004 Mudawwana has gone 
furthest — not merely repairing mechanisms but transforming the 
foundational philosophy of marriage from a contract under husbandly 
authority to an equal partnership. The key lies in two inseparable elements: 
broad consultation with scholars and civil society, and consistent maqasid 
argumentation rather than secularist claims. 

This study affirms that there is no fundamental contradiction 
between a living Islam and genuine justice. What exists is a distance 
between textual interpretation frozen in its original context and the reality 
of Muslim women in continuous movement. Bridging that distance — 
with intellectual honesty and methodological courage — is a responsibility 
that cannot be deferred. For Indonesia, the path is clear: expanding 
grounds for cerai gugat, accelerating divorce proceedings in domestic 
violence cases, strengthening post-divorce maintenance, and reviving 
tafwidh al-talaq in the marriage contract. None of this constitutes a break 
from tradition — it is the way of continuing it more honestly and more 
courageously. 
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